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New Ideas, New Views

Innovation. It made the world 

smaller. It can increase produc-

tivity. It improves our quality  

of life. It is a key driver of 
economic development, both for individ-
ual businesses at a micro-economic level 
and for entire nations at a macro-economic 
level. The importance of innovation has led 
to increasing research-and- development 

The image of appellate lawyers as inno-
vators may seem more than just a little ri-
diculous. After all, appellate lawyers have 
a reputation, perhaps well-earned. John 
Grisham described appellate lawyers as 
“eggheads,… brilliant legal scholars who 
function[] poorly in normal circles and [are] 
best kept in the library.” John Grisham, The 
Appeal 141 (2008). Texas appellate lawyer 
and blogger Kendall Gray asks “How do you 
know if an appellate lawyer likes you? They 
will be staring at your shoes rather than 
staring at their own shoes.” Kendall Gray, 

budgets and increasing attempts to ana-
lyze the innovation process itself. Ear-
lier this year, The Economist dedicated an 
entire issue to examining whether inno-
vation is dead (spoiler alert: it’s not). The 
Economist, Jan. 12, 2013. And, an article 
in Fast Company addressed impediments 
to innovation. Sam Ford, “The Dewey Dec-
imal System, and Where Innovation Goes 
Wrong,” Fast Company (January 11, 2013). 
Innovation can also be a key part of litiga-
tion strategy, and one in which appellate 
specialists can play a unique role.

Appellate Lawyers as Innovators
By Richard B. Phillips, Jr., and Scott P. Stolley
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“More than One Kind of Lawyer,” posted 
on The Appellate Record on Aug. 9, 2012.

Appellate lawyers may be the nerds of 
lawyerdom, but they’re generally not techno-
nerds. Indeed, appellate law tends to be a 
bastion of traditionalists. Many law offices 
still have a library only because the appellate 
lawyers insist on being able to conduct re-
search in the books. The first drafts of many 
appellate briefs are still written out long-
hand. And many appellate lawyers still rel-
ish (and miss) the feeling of accomplishment 
that comes from holding the final version of 
a brief, printed on bond paper, bound, and 
ready for mailing to the court.

Appellate courts are not much better at 
technological innovation. Some appellate 
rules still require briefs to be prepared in 
the horrible fonts (such as Courier), presum-
ably because it makes the briefs look like 
they were prepared on a typewriter. Appel-
late courts were way behind trial courts in 
adopting electronic filing. For years after 
summary- judgment motions could be filed 
with a couple of mouse clicks, appellate briefs 
still had to be printed, copied, bound, and 
mailed in. And the Federal Circuit (which 
has exclusive jurisdiction over technology-
heavy patent cases) was ironically the last of 
the federal circuits to adopt electronic filing.

Perhaps the paradigmatic example of ap-
pellate law’s resistance to technological in-
novation comes from the nation’s highest 
court. For years, the Supreme Court has 
rejected any attempts to allow cameras or 
outside recording equipment into its court-
room. Even the reporters who cover the 
Court have to leave the room to file their re-
ports on arguments and opinions, because 
they’re not allowed to email, text, or tweet 
inside. The only slight nod that the Court 
has given to innovation is occasionally to 
permit the official recordings of oral argu-
ments in particularly prominent cases to be 
released at the end of the argument week, 
instead of waiting until the end of the term.

So, we won’t begrudge your likely disbe-
lief at the title of this article. We don’t mean 
to suggest that appellate lawyers are tech-
nological innovators. Instead, this article 
addresses innovation in a broader sense—
innovation that leads to new ways of see-
ing, organizing, and presenting the issues. 
Appellate lawyers can be an important part 
of this process.

Litigation Innovation
The word innovation most frequently 
brings to mind technological innovation. 
And when lawyers think about “litigation 
innovation,” they may think about iPads 
in the courtroom or new document review 
tools. But innovation does not have to be 
technological. The English verb “inno-

vate” traces its history to the Latin innovare 
meaning to renew, restore, or to change. 
An innovation is really just a new idea. The 
fundamental issue is where those new ideas 
are going to come from. Sam Ford posits in 
his Fast Company article that innovation 
“requires finding information you don’t 
already have, in places you don’t normally 
look.” Sam Ford, “The Dewey Decimal Sys-
tem, and Where Innovation Goes Wrong,” 
Fast Company (January 11, 2013).

The most important innovation in a par-
ticular litigation matter is more likely to be 
intellectual, not technological. Every litiga-
tion matter could undoubtedly benefit from 
a few new ideas. This type of innovation im-
pacts how the case is developed and tried. To 
be sure, appellate lawyers are not the only 
members of a litigation team that are ca-
pable of developing innovative ideas about 
the case. But appellate lawyers have some 
unique skills and perspectives that make 
them an essential part of any trial team. Ap-
pellate lawyers can help with innovation in 
at least three ways: (1) they can bring an out-
sider’s view to the case; (2) they can facilitate 
“silo-bridging” in research; and (3) they can 
help package arguments more effectively.

The Appellate Specialist as Outsider
The first way in which an appellate special-
ist can help with litigation innovation is 

by being the “outsider” on the team. That 
outsider perspective can guard against the 
team getting caught in strategic ruts. The 
team’s approach to a problem can some-
times be like kids sledding down a hill in 
fresh snow. As the downhill tracks become 
deeper and start to ice over from repeated 
use, it becomes easier and easier to follow 
the same track and harder and harder to 
create new ones.

Similarly, members of a litigation team 
are sometimes so close to the issues in a 
particular case that their analysis starts to 
fall into the same patterns. They live and 
breathe the case through early motion prac-
tice, discovery disputes, depositions, docu-
ment review, and other battles. Being that 
close to the case can create a kind of confir-
mation bias. Once a particular approach to 
the case has solidified, members of the trial 
team tend to work to fit facts and issues into 
that framework. Therefore, those closest 
to the case may have the hardest time see-
ing possible new approaches to a particu-
lar problem or issue.

Litigation strategy can benefit from 
someone who is not predisposed to see the 
case in the same way as the rest of the team. 
Not being infected with the same confirma-
tion bias, this outsider may have an easier 
time seeing alternative patterns and differ-
ent issues in the same facts. Relying on an 
outsider’s perspective can therefore lead to 
innovation in the overall approach to the 
litigation.

An appellate specialist can be a good 
outsider for several reasons. First, because 
the appellate lawyer is not likely going to 
be “in the trenches” of the litigation, his 
or her view of the case is not as likely to 
be affected by discovery disputes or simi-
lar day-to-day battles in the case. Second, 
because the appellate lawyer’s involvement 
may be more sporadic or episodic, s/he will 
be less likely to fall into the analytical ruts 
that may develop over time. And third, the 
appellate lawyer can bring an alternative 
analytical approach to the case. The trial 
team’s natural focus is (and should be) on 
how best to present the factual issues to 
a jury. Appellate lawyers more naturally 
focus on how legal issues are presented 
to the judge. That alternative analytical 
focus can reveal alternative strategies or 
approaches to the case.
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just a new idea. The 

fundamental issue is 
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Y The Texas Supreme Court’s opinion 
in Clayton W. Williams, Jr., Inc. v. Olivo 
reveals an example of this type of “out-
sider” innovation. 952 S.W.2d 523 (Tex. 
1997). In Olivo, the plaintiff (the employee 
of an independent contractor) was injured 
while working on an oil drilling rig. Id. at 
526–27. He sued the general contractor who 
had engaged his employer. Id.

Texas law recognizes two types of 
premises-liability theories under which 
a general contractor can be liable to the 
employee of an independent contrac-
tor—the negligent-activity theory and the 
premises- defect theory. Id. at 527. The 
plaintiff tried the case and submitted it to 
the jury under the negligent-activity the-
ory. Id. at 529. The jury found for the plain-
tiffs, and the trial court entered judgment 
on that verdict. Id. at 527.

After judgment, an appellate lawyer 
joined the team. He realized that the facts 
of the case did not fit within theory on 
which the plaintiffs had obtained the ver-
dict and judgment. Instead, the case should 
have been submitted under the premises-
defect theory. That theory required addi-
tional jury findings, which the plaintiffs 
had not obtained. Id. at 527. The Texas 
Supreme Court agreed and held that the 
plaintiffs had failed to obtain the jury 
findings necessary to support a judgment 
against the general contractor. Id. There-
fore, the Supreme Court reversed and ren-
dered judgment that the plaintiffs take 
nothing. Id.

So in this case, bringing in an outsider 
changed the outcome. Not being stuck in 
a confirmation bias, the appellate lawyer 
was able to refocus the case. This innova-
tion turned a loss into a victory.

We do not mean to suggest that a litiga-
tion team should delay the appellate law-
yer’s involvement until after judgment. In 
the Olivo case, earlier involvement might 
have led to a favorable result in the trial 
court. As discussed above, because the ap-
pellate lawyer’s role tends to be limited, the 
appellate lawyer can bring an outsider’s 
perspective even if s/he gets involved early 
in the litigation. Moreover, early involve-
ment can maximize the benefit of the out-
sider’s perspective by allowing the alternate 
views to inform discovery and motion 
practice.

The Appellate Specialist 
as Silo-Bridger
The second way in which an appellate spe-
cialist can be a source of litigation inno-
vation is by helping to bridge information 
silos created by the way we organize case 
law. Innovation can be inhibited when 
researchers continually look for new 

answers in the same old places. In his 
Fast Company article, Sam Ford calls this 
the “Dewey Decimal problem.” This term 
comes from Grant McCracken’s book Cul-
turmatic, where he says “Blame the Dewey 
Decimal system! It clusters like things 
together.” This clustering can create infor-
mation silos that make it hard to look for 
new ideas in new places. It may condition 
researchers to look for answers in the same 
places.

Such silos can exist in tech research 
labs or in any corporate environment. 
Ford notes that “[i]n a world where exper-
imentation and innovation is seen only 
logically, unrelated knowledge is noise, 
and conversation about anything other 
than the problem at hand is a distraction.” 
True innovation requires bridging the var-
ious information silos to find answers. 
McCracken observes that innovators “must 
canvass concepts that are entirely unre-
lated to [the] present problem set” to give 
“deeper powers of pattern recognition a 
chance to work.”

In the law, we could call this the “West 
Key Number problem.” While the West 
Key Number system is a helpful tool for 
organizing cases, it can also make it more 
difficult to find patterns across substan-
tive areas of law. Sometimes, the best legal 
argument or best support for an argument 
might be found in a case outside the sub-
stantive legal area of the case. But substan-

tive specialists may tend to look in the same 
places for solutions to new problems. Just 
like the Dewey Decimal system can create 
silos by clustering information, the West 
Key Number system can create silos by 
clustering cases.

Of course, categorization is not inher-
ently bad. In fact, it can be very useful. The 
problem arises when the organizational 
scheme takes on a life of its own. Then, 
rather than helping us find what we’re look-
ing for, it begins to inhibit our ability to 
find the information we need to innovate. 
In Ford’s view, “we can’t let categorization 
rule us, and we can’t limit our inquiry only 
to where we know to look.”

To overcome this downside to catego-
rization, we need to be willing to look for 
answers in places we don’t normally look. 
But as McCracken points out, the problem 
is that we don’t know where outside of our 
normal sources we need to look: “We need 
ideas that we can’t possibly guess we need.” 
An appellate specialist can help to bridge 
these information silos.

Appellate lawyers are procedural spe-
cialists, but they are frequently substan-
tive generalists. An appellate specialist may 
work on an antitrust case one week, a prod-
uct liability case the next, and an oil-and-
gas dispute the week after that. By working 
in these different legal silos, appellate spe-
cialists are exposed to a broader topical 
range of cases than substantive specialists, 
who may focus solely on antitrust, product 
liability, or oil and gas.

Of course, substantive specialization can 
be essential to preparing and trying the 
case effectively. But, the appellate special-
ist can fill a role that substantive specialists 
cannot. Having someone on the team with 
experience in multiple information silos 
can alleviate the innovation-inhibiting 
side effects of substantive specialization. It 
makes it less likely that the organizational 
scheme of the West Key Number system 
will take on a life of its own or that catego-
rization will rule us.

For example, an opinion involving stat-
utory interpretation in one context could 
be helpful in a case involving interpreta-
tion of a different statute or of a contract. 
Or an opinion about the admissibility of an 
expert opinion in an antitrust case could be 
useful in an expert challenge in a product 
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liability case. Appellate specialists’ expe-
riences in multiple substantive areas may 
make it easier for them to see these possible 
connections, which can help the trial team 
find silo-bridging innovations that can lead 
to successful litigation outcomes.

The Appellate Specialist as 
Argument-Packager
Finally, appellate specialists can help the 
trial team find innovative ways to pack-
age arguments for the court. Sometimes, 
the way an innovation is packaged and 
communicated is just as important as the 
innovation itself. For example, in the early 
stages of the home-video market, two dif-
ferent innovations competed for domi-
nance. Although Sony’s Betamax system 
was generally thought to be technologically 
superior, JVC’s VHS won out, at least in 
part because JVC’s licensing strategy made 
VHS systems more affordable.

History repeated itself in the battle be-
tween Blu-ray and HD-DVD formats. This 
time, the Sony-backed Blu-ray system won 
out. The consensus seems to be that two key 
factors led to Blu-ray’s success. First, Sony 
decided to build a Blu-ray player into its 
popular Playstation 3 gaming console. Will 
Smale, “How the PS3 led Blu-ray’s triumph,” 
BBC News (February 19, 2008) available 
at http://news.bbc.co.uk/2/hi/business/7252506.
stm. Second, Sony adopted Blu-ray for mov-
ies produced by its Sony Pictures division 
and convinced other movie studios to do 
the same. Id. In other words, how the inno-
vation was packaged and presented made a 
difference in its success.

In the context of litigation innovation, 
formulating a new argument or recogniz-
ing the usefulness of an opinion in a differ-
ent substantive area are important. But, if 
those innovations are not communicated 
clearly to the court, then they will be of 
little value. Of course, the packaging of a 
legal argument is different from market-
ing a new technological innovation, but in 
both situations, the approach to communi-
cation is important.

Effective oral communication with a 
jury (through opening statements, witness 
examinations, and closing arguments) is 
the essential skill of effective trial coun-
sel. Written communication with the court 
is the essential skill of effective appellate 

counsel. This skill can (and should) be har-
nessed for effective communication with 
both the trial court and appellate courts.

One reason that appellate specialists can 
be particularly helpful in packaging argu-
ments is that the appellate lawyer is gener-
ally not tasked with the day-to-day details 
of the case. Just as this detachment can help 

avoid confirmation bias, it also gives the 
appellate lawyer the time to sit and pon-
der about how best to package the argu-
ments. Other members of the trial team 
may not have the opportunity to do so, 
simply because they have to keep up with 
everything else going on in the case.

Another way that appellate specialists 
can help with packaging is their experi-
ence with developing and presenting a le-
gal theme or theory of the case. A unifying 
theme or theory can be indispensable to 
a successful appeal because it provides a 
structure for the individual arguments. 
Texas appellate lawyer Roger Townsend 
has posited that “[a] good theory is simple, 
is interesting, is supported by the facts, is 
supported by the law or trends in the law, 
has equity on its side, reveals the future im-
plications of the decision, and is receptive 
to the particular court hearing the case.” 
Roger Townsend, “Brief-Writing: The Ap-
pellee’s Perspective,” in A Defense Lawyer’s 
Guide to Appellate Practice 168 (DRI 2004). 
The appellate specialist on the team can take 
this same approach to the legal issues at the 
trial level and help with the overall strategy 
in packaging the team’s arguments.

Finally, appellate specialists are usually 
particularly adept at formulating and stat-

ing the issues. The statement of the issue is 
the package for the argument. It is the first 
thing the judge sees and will color how the 
judge approaches the rest of the argument. 
Herbert Wechsler is reputed to have said 
that half of the time he spent writing an ap-
pellate brief was spent crafting the issues. 
Justice Antonin Scalia says that “crafting 
the issue… [is] everything. The rest is just 
background music.” Antonin Scalia, Inter-
view Transcript, 13 The Scribes Journal of 
Legal Writing 51, 75 (2010). And Justice 
Frankfurter once observed that “[in] law 
the right answer usually depends on put-
ting the right question.” Estate of Rogers v. 
Comm’r, 320 U.S. 410, 413 (1943) (Frank-
furter, J.). Finding the right issue can be 
just as important at trial as it is on appeal. 
And an experienced appellate specialist 
can help the trial team define and refine the 
issues before trial in a way that maximizes 
the team’s litigation innovations.

Conclusion
Chief Justice John Roberts believes that 
the development of the appellate bar and 
appellate specialization has been a good 
thing. He observed that “[t]he skills that 
are needed to be a good trial lawyer are 
different from the skills needed to be a 
good appellate lawyer.” John G. Roberts, 
Jr., Interview Transcript, 13 The Scribes 
Journal of Legal Writing 5, 18 (2010). And 
many in-house counsel and trial counsel 
have recognized that the skills needed to 
be a good appellate lawyer can also make 
an appellate specialist a useful member of 
the trial team. In many instances, it is pre-
cisely because the skills are different from 
those that make a good trial lawyer.

Innovation is really all about making 
new connections among existing infor-
mation. It’s about connecting dots that no 
one thought to connect before. Doing that 
requires the ability to see connections out-
side of the existing framework. It also may 
require information from sources other 
than the usual ones. And any good innova-
tion has to be properly packaged to make a 
difference. To maximize the opportunities 
to accomplish effective innovation in the 
context of litigation, a trial team would be 
well-advised to make good use of an appel-
late specialist. 
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